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APPEARANCES WILL BE BY ZOOM OR IN PERSON  

 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 
 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 

 1.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY SANDRA J. VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
Continued to September 30, 2021 at 9:00 a.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended CROSS-COMPLAINT 
FILED BY SHANNON B. JONES LAW GROUP, INC., et al. 
* TENTATIVE RULING: * 
 
Continued to September 30, 2021 at 9:00 am. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES 
TRIAL SETTING CONFERENCE  
* TENTATIVE RULING: * 
 
Appear via Zoom. 

 

  

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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 4.  TIME:  9:00   CASE#: MSC18-00374 
CASE NAME: DIRECT CAPITAL VS. GOLDEN TEMPLE 
HEARING ON MOTION FOR ASSIGNMENT OF RIGHTS, TURNOVER ORDER 
FILED BY DIRECT CAPITAL CORPORATION 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00374 
CASE NAME: DIRECT CAPITAL VS. GOLDEN TEMPLE 
HEARING ON MOTION FOR ASSIGNMENT OF RIGHTS, TURNOVER ORDER 
FILED BY DIRECT CAPITAL CORPORATION 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-02008 
CASE NAME: ZANA RUBIN VS. VANESSA WEST 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ZANA RUBIN 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-02008 
CASE NAME: ZANA RUBIN VS. VANESSA WEST 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-02114 
CASE NAME: 129 RHEEM LLC VS. BUYERS PROTECTION 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY VILLAGE ASSOCIATES, et al. 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
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 9.  TIME:  9:00   CASE#: MSC18-02183 
CASE NAME: OMEGA ELECTRIC VS. ARMANINO LLP 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to November 17, 2021 at 8:30 in Dept. 33. 
 

  

10.  TIME:  9:00   CASE#: MSC18-02183 
CASE NAME: OMEGA ELECTRIC VS. ARMANINO LLP 
HEARING ON DEMURRER TO CROSS-COMPLAINT of ARMANINO LLP 
FILED BY OMEGA PACIFIC ELECTRICAL SUPPLY INC. 
* TENTATIVE RULING: * 
 
 Cross-Defendant Plaintiff and Cross-Defendant Omega Pacific Electrical Supply, Inc.’s 
demurrer to Armanino LLP and Gunther Hofmann’s Cross-Complaint is sustained in part and 
overruled in part.  The demurrer is sustained with leave to amend as to the Second Cause of 
Action for Equitable Indemnity.  The demurred is overruled as to the First Cause of Action for 
Contractual Indemnity and Third Cause of Action for Declaratory Relief. 
 
 Cross-Complainant shall file and serve the amended complaint on or before October 7, 
2021. 
 
Background 
 
 Plaintiffs Omega Electric Supply, LLC (“Buyer”), Coywolf Capital Partners, LLC, and 
Omega Pacific Electric Supply, Inc. (the “Company”) brought this action to hold Armanino LLP 
and its employee Gunther Hofmann responsible for breaches of their fiduciary duty to the 
Company, Omega Pacific Electric Supply, Inc.  Plaintiffs allege Armanino, the Company’s long-
term accountant and business broker, was aware of fraudulent bookkeeping practices and tax 
returns, but failed to disclose this information.  Armanino negotiated the final deal terms of the 
sale.  After closing, Buyer learned Armanino misrepresented the existence, profit potential, and 
timing of major company contracts.  Plaintiffs allege the historical financials were materially and 
fraudulently inflated.   
 
 Cross-Complainants Armanino LLP and Gunther Hofmann bring this cross-complaint 
against Defendant Omega Pacific Electrical Supply, Inc. for indemnity for Omega’s use of the 
inflated financials in selling the company.  Pursuant to the contract between Armanino and the 
Company, Armanino was to act as exclusive financial advisor with respect to the sale of the 
Company.  For these services Armanino received a retainer in the amount of $15,000, plus a 
“Success Fee.” Omega Pacific agreed to defend and hold harmless Armanino against all claims 
by third parties. 
 
Demurrer 
 
 Cross-Defendant Omega Pacific Electrical Supply, Inc. (the “Company”) demurs to each 
cause of action (Contractual Indemnity, Equitable Indemnity and Declaratory Relief) on the 
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ground the causes of action fail to state facts sufficient to constitute a cause of action against 
Omega Pacific Electrical Supply, Inc. (Company.)  (CCP § 430.10(e). 
 
Demurrer Standard  
 
 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)  On demurrer the complaint must be liberally construed with a view to 
substantial justice between the parties.  (Code of Civil Procedure § 452.)   
 
 A demurrer lies only for defects appearing on the face of the complaint or from matters of 
which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank 
v. Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any 
theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 
complaint is good against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 
Cal.4th 26, 38.) 
 
1st C/A—Contractual Indemnity 
 Cross-Complainants allege Armanino and Omega Pacific Electrical Supply, Inc. entered 
into an agreement, dated March 23, 2017.  The contract provided that Armanino would provide 
valuation and financial advisory services. The Agreement included the Terms & Conditions for 
Consulting and Support Services, located on a website.  The Terms & Conditions contained an 
indemnity provision, under which Omega Pacific agreed to defend and hold harmless Armanino 
and its partners for all claims by third parties, arising out of or related to Omega’s use or 
implementation of any output of services.  The complaint against Armanino arises out of or 
relates to Omega Pacific’s use of output of Armanino’s services. 
 
  “[A]n indemnitee seeking to recover on an agreement for indemnification must allege the 
parties' contractual relationship, the indemnitee's performance of that portion of the contract 
which gives rise to the indemnification claim, the facts showing a loss within the meaning of the 
parties' indemnification agreement, and the amount of damages sustained.”  (Four Star Electric, 
Inc. v. F & H Construction (1992) 7 Cal.App.4th 1375, 1379.)    
 
 Cross-Defendant Omega Pacific Electrical Supply, Inc. demurs to First Cause of Action 
for Contractual Indemnity on several grounds.  First Omega Pacific argues the contract should 
be interpreted as a contract between Armanino and the Seller (Mrs. Lewis), not between 
Armanino and the Company (Omega Pacific Electrical Supply, Inc.).  Cross-Defendant 
maintains it was the Seller who was the party to the transaction and received the transaction’s 
value.  The Court may interpret the Contract to find that that the indemnity provision was 
intended to burden the Seller with an obligation to indemnify Armanino.  
 
  Secondly, Cross-Defendant argues the indemnity provision does not cover Plaintiffs’ 
causes of action. The indemnity provision is limited to “all claims by third parties (including your 
affiliates and attorneys) … arising out of or related to your use or implementation of any output 
of the Services.”  (Cross-Complaint, Exh. 1, p. 5.)      “Indemnification agreements ordinarily 
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relate to third party claims.”  (Queen Villas Homeowners Assn. v. TCB Property 
Management (2007) 149 Cal.App.4th 1, 5.) The Company’s shareholder’s claims here are not 
the type of third-party claims the parties to the Contract intended the indemnity provision 
to cover. 
 
 Next, Cross-Defendant argues Armanino is not seeking indemnity, but to be released 
from the consequences of its intentional misconduct. “Although the cases have held that one 
may provide by agreement for indemnification against his own negligence [citations], the 
agreement for indemnification must be clear and explicit; the agreement must be strictly 
construed against the indemnitee.” (Goldman v. Ecco-Phoenix Electric Corp. (1964) 62 Cal.2d 
40, 44.)  The indemnification provision does not clearly state whether it intends to apply to 
Armanino’s negligent, intentional or fraudulent conduct.   
 
 Finally, Cross-Defendants argue the indemnity provision is unenforceable as it would 
violate public policy because California does not permit parties to benefit from their own fraud.  
(See Civil Code § 1668.) “It is well established in California that a party to a contract is 
precluded under section 1668 from contracting away his or her liability for fraud or deceit based 
on intentional misrepresentation.” (Manderville v. PCG&S Group, Inc. (2007) 146 Cal.App.4th 
1486, 1500.) 
 
 Cross-Complainants oppose the demurrer, arguing they have alleged facts showing the 
contractual relationship, its performance and loss.  Cross-complainants argue the Court cannot 
rewrite the agreement and substitute the seller as the contracting party with Armanino. The 
contract clearly states it is between Armanino and Omega Pacific Electrical Supply, Inc.  
Moreover, Omega Pacific’s alleges in the Third Amended Complaint (previous versions of the 
complaint) that it entered into a consulting contract with Armanino.  (TAC, ¶ 10, SAC, ¶81.)  
Cross-Complainants argue these are judicial admissions, and as such they are ‘‘conclusive 
concessions of the truth of those matters and are removed as issues from the litigation.’’ 
(Castillo v. Barrera (2007) 146 Cal.App.4th 1317, 1324.)  Cross-Complainants note that Cross-
Defendant points to no authority for the argument that the Court can rewrite the contract and 
swap the parties.  “‘It is widely recognized that the courts are not at liberty to revise an 
agreement under the guise of construing it. Neither abstract justice nor the rule of liberal 
interpretation justifies the creation of a contract for the parties which they did not make 
themselves.’ [Citation.]”  (Series AGI West Linn of Appian Group Investors DE, LLC v. 
Eves (2013) 217 Cal.App.4th 156, 164.) 
 
 As to Cross-Defendant’s argument that the indemnity agreement applies to third-party 
claims, Cross-Complainants argue the complaint against Armanino contains claims by the Buyer 
and Coywolf, in addition to the claims of Omega Pacific.  Buyer and Coywolf were not parties to 
the contract between Armanino and Omega.  Thus, there are claims of third parties and 
demurrer does not lie to part of claim.   
 
 In response to Cross-Defendant’s argument that the indemnity provision is not 
enforceable because it does not clearly state whether the indemnity provision applies to 
negligent, intentional or fraudulent conduct.  Cross-Complainants argue the provision is not 
required to state so.  “Civil Code section 2782 does not, however, prohibit agreements for 
indemnification when the loss or injury is due only in part to the indemnitee's negligence or 
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willful misconduct.” (Smoketree-Lake Murray v. Mills Concrete Constr. Co. (1991) 234 
Cal.App.3d 1724, 1738.) 
 
 The demurrer only tests the legal sufficiency of the complaint.  Here, Plaintiff has alleged 
acts to establish the elements of contract indemnity.    Here, Cross-Complainants have alleged 
the contractual relationship, Armanino’s performance, and loss.  In order to sustain the 
demurrer, Cross-Defendants would have the Court essentially rewrite the indemnification 
contract, substituting in the Seller.  Cross-Defendants have raised arguments more 
appropriately raised on summary judgment. At this stage, Cross-Complainant has alleged facts 
sufficient to state a cause of action.  The demurrer is overruled. 
  
2nd C/A—Equitable Indemnity 
 As an alternative to the contractual indemnity cause of action, Cross-Complainants 
allege a cause of action for equitable indemnity.  Cross-Complainants allege that if Armanino 
becomes liable to Plaintiffs, Cross-Defendant should be held liable to indemnify Armanino.    
  
 “Equitable indemnity, which ‘requires no contractual relationship,’ ‘is premised on a joint 
legal obligation to another for damages’” (C.W. Howe Partners Inc. v. Mooradian (2019) 43 
Cal.App.5th 688, 700.) “Equitable indemnity principles govern the allocation of loss or damages 
among multiple tortfeasors whose liability for the underlying injury is joint and several.”  
(Expressions at Rancho Niguel Assn. v. Ahmanson Developments, Inc. (2001) 86 Cal.App.4th 
1135, 1139.) 
 
 “The elements of a cause of action for indemnity are (1) a showing of fault on the part of 
the indemnitor and (2) resulting damages to the indemnitee for which the indemnitor is 
contractually or equitably responsible.”  Expressions at Rancho Niguel Assn. v. Ahmanson 
Developments, Inc. (2001) 86 Cal.App.4th 1135, 1139.) 
 
 Cross-Defendant demurs on the ground Armanino’s unclean hands prevent it from 
seeking equitable indemnity.  “Traditionally, the doctrine of unclean hands is invoked when one 
seeking relief in equity has violated conscience, good faith or other equitable principles in his 
prior conduct.”  (Fibreboard Paper Prods. Corp. v. East Bay Union of Machinists (1964) 227 
Cal.App.2d 675, 727.) “The misconduct which brings the clean hands doctrine into operation 
must relate directly to the transaction concerning which the complaint is made, i.e., it must 
pertain to the very subject matter involved and affect the equitable relations between the 
litigants.” (Ibid at p. 728.) 
 
  Here, Cross-Defendant argues that Armanino seeks to shift financial responsibility 
for its fraud and intentional misconduct back to Plaintiff (Cross-Defendant) through the 
indemnity provision.   
 
 In the opposition, Cross-Complainants argues there are no allegations in the 
cross-complaint to support Cross-Defendant’s unclean hands defense. The allegations in 
the cross-complaint deny Armanino was negligent or otherwise engaged in any wrongful 
conduct.  (Cross-Complaint, ¶10.)  There is no basis found in the cross-complaint to support 
unclean hands.   
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 Again, Cross-Defendant has not raised a defect in the pleading, but a defense that 
should be tested by way of summary judgment.  However, “Equitable indemnity is an equitable 
doctrine that apportions responsibility among tortfeasors responsible for the same indivisible 
injury on a comparative fault basis.” (Bostick v. Flex Equipment Co., Inc. (2007) 147 Cal.App.4th 
80, 129.)  There can be no indemnity without liability. (Munoz v. Davis (1983) 141 Cal.App.3d 
420, 425.) Here, the cross-complaint lacks facts showing fault on the part of the indemnitor. 
The demurrer is sustained with leave to amend.   
 
3rd C/A (Declaratory Relief) 
 Code of Civil Procedure 1060 provides:  

Any person interested under a written instrument, excluding a will or a trust, or 
under a contract, or who desires a declaration of his or her rights or duties with 
respect to another, or in respect to, in, over or upon property, or with respect to 
the location of the natural channel of a watercourse, may, in cases of actual 
controversy relating to the legal rights and duties of the respective parties, bring 
an original action or cross-complaint in the superior court for a declaration of his 
or her rights and duties in the premises, including a determination of any question 
of construction or validity arising under the instrument or contract. 
  

 Cross-Complainants allege an actual controversy has arisen between Armanino and 
Cross-Defendants.  Armanino contends Cross-Defendants are obligated to pay Armanino 
attorney’s fees, expenses and costs to defend Armanino against the complaint.  Cross-
Defendants deny this contention. 
 
 Cross-Defendant demurs on the ground the contractual and equitable indemnity causes 
of action are based on completed events related to the purchase of the Company.  There is no 
controversy regarding the parties’ future rights and obligations.  “‘There is unanimity of authority 
to the effect that the declaratory procedure operates prospectively, and not merely for the 
redress of past wrongs. It serves to set controversies at rest before they lead to repudiation of 
obligations, invasion of rights or commission of wrongs; in short, the remedy is to be used in 
the interests of preventive justice, to declare rights rather than execute them.’ [Citation.]”  
(Osseous Technologies of America, Inc. v. DiscoveryOrtho Partners LLC (2010) 191 
Cal.App.4th 357, 367.) 
 
 Cross-Complainants argue the allegations show there is an actual controversy relating to 
the legal rights and duties of the respective parties. Armanino has prayed for judicial declaration 
as to the total comparative obligations of Cross-Defendants for all sums Armanino may in the 
future become liable. 
 
 “A complaint for declaratory relief is legally sufficient if it sets forth facts showing the 
existence of an actual controversy relating to the legal rights and duties of the parties under a 
written instrument or with respect to property and requests that the rights and duties of the 
parties be adjudged by the court.” (Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 
Cal.App.4th 592, 606.) “In a declaratory relief action, the ultimate facts are those facts 
establishing the existence of an actual controversy.” (Ibid.) 
 
  Here, Cross-Complainants have allege an actual controversy under the indemnity 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   09/16/21 

 
 

- 8 - 

agreement.  “The ‘actual controversy’ language in … section 1060 encompasses a probable 
future controversy relating to the legal rights and duties of the parties.”  (Lee v. Silveira (2016) 
6 Cal.App.5th 527, 546.)  Cross-complainants have alleged Omega Pacific, under the terms and 
conditions of the service agreement entered into on March 23, 2017, shall defend and hold 
harmless Armanino in the complaint brought against Armanino by the Buyer and the Company.  
Omega Pacific has denied it has this obligation under the Agreement.  This is a present, actual 
controversy. Under CCP 1060, Cross-Complaints have to show two essential elements:  “(1) a 
proper subject of declaratory relief, and (2) an actual controversy involving justiciable questions 
relating to the rights or obligations of a party.”  (Lee v. Silveira (2016) 6 Cal.App.5th 527, 546.) 
The cross-complaint has alleged both elements.  The demurrer is overruled.   
 
Cross-Defendant’s Request for Judicial Notice 
 

Cross-Defendant requests the Court to take judicial notice of the following: 

1. The Executed Stock Purchase Agreement dated December 29, 2017 
2. The Amended Final Award to Correct Mathmatical [sic] Error in JAMS Arbitration. 

 

The unopposed request is granted. 

 

  

11.  TIME:  9:00   CASE#: MSC19-02134 
CASE NAME: WFG VS. KAUR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WFG NATIONAL TITLE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
For good cause, the Court on its own motion continues the hearing to September 30, 2021 
at 9:00 a.m. 
 

  

12.  TIME:  9:00   CASE#: MSC19-02134 
CASE NAME: WFG VS. KAUR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DALJIT KAUR 
* TENTATIVE RULING: * 
 
For good cause, the Court on its own motion continues the hearing to September 30, 2021 
at 9:00 a.m. 
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13.  TIME:  9:00   CASE#: MSC20-00442 
CASE NAME: DENOVA VS. CITY OF MARTINEZ 
HEARING ON MOTION TO STIRKE FIRST AMENDED COMPLAINT 
FILED BY CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
Vacated per fax of counsel. 
 

  

14.  TIME:  9:00   CASE#: MSC20-00442 
CASE NAME: DENOVA VS. CITY OF MARTINEZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
Vacated per fax of counsel. 
 

  

15.  TIME:  9:00   CASE#: MSC20-00442 
CASE NAME: DENOVA VS. CITY OF MARTINEZ 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear by Zoom or in person. 

 

  

16.  TIME:  9:00   CASE#: MSC20-01084 
CASE NAME: MARZOLINE VS. WAG LABS 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY LAURI MARZOLINE 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

17.  TIME:  9:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL VS. EAST BAY 
HEARING ON MOTION FOR ORDER CONSOLIDATING ACTIONS 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 
Before the Court are two motions for order consolidating the case of Herbert Brown and 

Rebecca A. Brown v. East Bay Municipal Utility District et al., and related cross-actions, 

Case No. MSC20-02480 ("Brown Action") with the previously consolidated cases of David 
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Estopinal v. East Bay Municipal Utility District, et al., and related cross-actions, Case No. 

MSC20-01593 ("Estopinal Action") and Carl Bennett and Dawn Bennett v. East Bay Municipal 

Utility District, et al., and related cross-actions, Case No. MSC20-01714 ("Bennett Action") 

("Consolidation Motions") filed by East Bay Municipal Utility District ("EMBUD") and by David 

Estopinal. A joinder in the Consolidation Motions was filed by Defendants/Cross-Defendants 

Nick Lawrence, Trustee of the 911 Trust, and Barbara Sorenson on August 17, 2021 

("Lawrence/Sorenson Joinder").   

For the reasons set forth, the Consolidation Motions are granted. The Court orders that the 

Brown Action shall be consolidated with the consolidated Estopinal Action for the purpose of 

pre-trial proceedings and discovery, without prejudice to a party hereafter seeking consolidation 

of the cases for trial purposes. After consolidation of Case No. MSC20-02480 with Case No. 

MSC20-01593, future pre-trial filings in Case No. MSC20-02480 shall be made in the low-

numbered case Estopinal v. East Bay Municipal Utility District, et al. (MSC20-01593).  

Factual Background 

On March 11, 2020, an East Bay Municipal Utility District ("EMBUD") water line broke causing 

water to flow down Tappan Terrace located in a residential neighborhood in Orinda. There was 

a landslide and damage to properties on Tappan Terrace. Disputes regarding the cause of the 

water line break, the landslide, and EMBUD's response to these events are the subject of the 

three lawsuits, the Brown Action, the Estopinal Action and Bennett Action, and the numerous 

related cross-actions filed in each case. 

On June 29, 2021, the Court entered an order consolidating the Bennett Action with the low-

numbered Estopinal Action for pre-trial and discovery purposes pursuant to a stipulation 

reached by the parties at a case management conference in those actions. On August 6, 2021, 

EMBUD filed a motion to consolidate the Brown Action with the consolidated Estopinal Action. 

David Estopinal also filed a motion to consolidate the Brown Action with the consolidated 

Estopinal Action. The Lawrence/Sorenson Joinder supports the relief sought by the 

Consolidation Motions. 

Standards for Consolidation and Application to the Brown Action 

Code of Civil Procedure § 1048 provides, "When actions involving a common question or law or 

fact are pending before the court, it may order a joint hearing or trial of any or all of the matters 

in issue in the actions; it may order all the actions consolidated and it may make such orders 

concerning proceedings therein as may tend to avoid unnecessary costs or delay." (Code Civ. 

Proc. § 1048(a).)  

The decision to consolidate is left to the discretion of the trial court. (Todd Steinberg v. Dalkon 

Shield Claimants Trust (1996) 48 Cal.App.4th 976, 978-979 ["Code of Civil Procedure section 

1048 grants discretion to the trial courts to consolidate actions involving common questions of 

law or fact. The trial court's decision will not be disturbed on appeal absent a clear showing of 

abuse of discretion."]; National Electric Supply Co. v. Mt. Diablo Unified School District (1960) 
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187 Cal. App. 2d 418, 421 [no abuse of discretion in severing issues of complaint and 

cross-complaint].) 

The Brown Plaintiffs point out in their conditional opposition that actions are considered related 

where the actions involve "the same or similar claims," "arise from the same or substantially 

identical . . .  incidents, or events requiring the determination of the same or substantially 

identical questions of law or fact" or "are likely for other reasons to require substantial 

duplication of judicial resources if heard by different judges." (Opp. p. 6; Cal. R. Ct. 3.300(a).) 

The Browns concede these lawsuits all arise out of the same event, the water pipe break on 

March 11, 2020 and a landslide. The parties named in the cross-complaints filed in the Brown 

Action largely overlap those in the consolidated Estopinal Action. (See, e.g. EMBUD Reply p. 3 

[listing parties named in Brown Action and in consolidated Estopinal Action].) The Browns have 

sued EMBUD at least in part on theories similar to those alleged by the other plaintiffs, including 

nuisance, trespass, inverse condemnation, and dangerous condition of public property. It seems 

likely based on the claims and cross-claims that there will be common issues of fact developed 

in discovery that will be relevant to all these actions and cross-actions as well as common 

issues of law and fact if disputes arise in pre-trial discovery and other pre-trial proceedings.  

The Browns' chief concern regarding consolidation appears to be the timing of discovery and 

any limitation on the timing of their right to pursue discovery that may result from the 

consolidation. They argue the Brown Action is not yet at issue while defendants/cross-

defendants Jerome Gilbert and Judy Gilbert have moved for trial preference in the consolidated 

Estopinal Action which, if granted, would prejudice the Browns. (Opp. p. 8.)  

These cases have not been consolidated for trial. The Court has not ruled on the motion for trial 

preference which is not set to be heard until September 30, 2021. No trial date or discovery 

deadlines have been set in the consolidated Estopinal Action. The Court retains substantial 

discretion to adjust discovery and other deadlines in the individual actions as appropriate. 

Though the Browns argue consolidation should be only for the purposes of discovery, they do 

not explain why the consolidation order should not consolidate the actions for pre-trial 

proceedings as well, consistent with the Court's June 29, 2021 order consolidating the Bennett 

Action with the Estopinal Action. If the Browns have concerns about consolidation because of 

any specific pre-trial proceeding they anticipate arising, they can bring that concern to the 

attention of the Court by contesting the tentative ruling and appearing at the hearing, or later by 

an appropriate motion. 
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18.  TIME:  9:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL VS. EAST BAY 
HEARING ON JOINDER TO MOTION TO CONSOLIDATE 
FILED BY BARBARA SORENSON, NICK LAWRENCE 
* TENTATIVE RULING: * 
 
Please see Line 17. 
 

  

19.  TIME:  9:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL VS. EAST BAY MUNICIPA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear at 8:30 AM by Zoom. 

 

  

20.  TIME:  9:00   CASE#: MSC20-01863 
CASE NAME: FARRELL E. JACKSON  VS.  ANOVA CENTER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ANOVA CENTER FOR EDUCATION INC., et al. 
* TENTATIVE RULING: * 
 
           Defendants Anova Center for Education, Inc., et al.’s demurrer is sustained without 

leave to amend. 

Background 

 Plaintiff, Farrell Eugene Jackson, III, a minor has been diagnosed on the Autism 

Spectrum.  Early on in school he had struggled with academic and behavioral issues.    

In October 2014, Plaintiff entered the 5th grade at Anova, having been referred by the School 

District.  Anova added physical restraints to their discipline of Plaintiff. On September 17, 2018, 

Plaintiff “eloped” from campus and was restrained in the parking lot by staff.  Plaintiff was 

allegedly thrown down and landed on his back on top of a concrete parking median. Plaintiff 

suffered injuries to his neck, back, arms, wrists, hands, and fingers.  A MRI on May 17, 2019, 

revealed a C4-C5 bulging disc, which caused continued pain and numbness.  

 Plaintiff and his parents filed this action alleging a number of causes of action including 

negligence, public entity liability, negligent retention, negligent infliction of emotional distress, 

battery and violation of the Unruh Act. 

Demurrer 

 Defendants Anova Center for Education, Inc., et al demur to the Eighth Cause of Action 

for Violation of the Unruh Civil Rights Act on the ground the complaint fails to state facts 
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sufficient to constitute a cause of action, as Defendant Anova is not a “business establishment” 

under the Unruh Civil Rights Act. 

Demurrer Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 

issues of law, not fact, regarding the form or content of the opposing party's pleading.  

(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 

demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 

2 Cal.4th 962, 967.)  On demurrer the complaint must be liberally construed with a view to 

substantial justice between the parties.  (Code of Civil Procedure § 452.)   

 A demurrer lies only for defects appearing on the face of the complaint or from matters of 

which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank 

v. Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any 

theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 

complaint is good against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 

Cal.4th 26, 38.) 

 

8th C/A—Violation of Unruh Civil Rights Act 

 Civil Code § 51 provides in pertinent part:  

All persons within the jurisdiction of this state are free and equal, and no matter 
what their sex, race, color, religion, ancestry, national origin, disability, medical 
condition, genetic information, marital status, sexual orientation, citizenship, 
primary language, or immigration status are entitled to the full and equal 
accommodations, advantages, facilities, privileges, or services in all business 
establishments of every kind whatsoever. 
 

 Plaintiffs allege Farrell was and is disabled child with significant emotional and behavior 

need, eligible for special education.  He is within a class of persons protected under Civil Code § 

51.  He alleges Defendants discriminated against him and denied him full and equal 

advantages, privileges and services based on his disabilities. Defendants, through their actions 

of restraint, seclusion, isolation, and inaction violated Farrell’s rights under Section 51.  

Defendants provided a separated, different and inferior education.  Plaintiff was denied equal 

access to education in the least restrictive environment.    

 Defendants demur on the ground Anova is not a “business establishment” within the 

meaning Civil Code § 51 and thus, not covered under the statute.  “[N]ot all actions taken by 

every person or group in the State of California constitutes a violation of the Unruh Civil Rights 

Act, and not all groups are considered business establishments.” (Harrison v. City of Rancho 

Mirage (2015) 243 Cal.App.4th 162, 173.) 
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 Defendants argue that no California state court has held that a public school district or 

nonpublic school providing education services pursuant to a contract with a public school 

district, is a “business establishment” covered by the Unruh Act.  In Doe v. California Lutheran 

High School Assn. (2009) 170 Cal.App.4th 828, where the school had a policy of refusing 

admissions to homosexual students.  The Appellate Court upheld the trial court’s finding that the 

school was not a “business establishment,” finding “the School ‘is an expressive social 

organization whose primary function is the inculcation of values in its youth members.’ (Doe v. 

California Lutheran High School Assn. (2009) 170 Cal.App.4th 828, 838.) 

 Most recently in Brennon B. v. Superior Court (2020) 57 Cal.App.5th 367, a case 

originating in Contra Costa County Superior Court, the Court of Appeals upheld the trial court’s 

ruling that public school districts are not business entities. “The ‘attributes and activities’ of a 

public school district are not ‘the functional equivalent of a classic ‘place of public 

accommodation or amusement.’  (Brennon B. v. Superior Court (2020) 57 Cal.App.5th 367, 389. 

“Public school districts do not ‘sell the right to participate” in the basic educational programs and 

services they deliver.’ [Citation.]” (Ibid.)   

 Plaintiffs filed a timely opposition to the demurrer on September 1, 2021.  However, the 

Proof of Service indicates the demurrer was served by regular mail on that date. Pursuant to 

CCP § 1005, the opposition must be file and served at least nine court days before hearing.  

When service is by mail, the notice period is extended by five days.  (CCP §1013.)   Defendants’ 

counsel filed a declaration stating the motion was received in the late afternoon of September 7, 

2021.  (Lawrence Decl., ¶ 7.)  Plaintiffs’ motion was not timely served and Defendants argued 

they have been greatly prejudiced by the tardiness of the opposition.   Defendants object to the 

Court’s consideration of the opposition.   

 In its discretion the Court considered the opposition, but found it unconvincing. 

Plaintiffs opposed the motion arguing, “An organization is not excluded from the scope of Civil 

Code section 51 simply because it is nonprofit.” (Hart v. Cult Awareness Network (1993) 13 

Cal.App.4th 777, 786.)  Plaintiffs cite to two federal cases, Nicole M. v. Martinez Unified Sch. 

Dist. (N.D.Cal. 1997) 964 F.Supp. 1369 and Davison v. Santa Barbara High Sch. Dist. (C.D.Cal. 

1998) 48 F.Supp.2d 1225, 1233.)  

 Although Defendants point out these federal are not binding, these federal cases relied 

on the Cal. Supreme Court’s decision in Isbister v. Boys' Club of Santa Cruz (1985) 40 Cal.3d 

72, 78.)  There, the Supreme Court stated: 

By its use of the emphatic words "all" and "of every kind whatsoever," the 
Legislature intended that the phrase "business establishments" be interpreted "in 
the broadest sense reasonably possible." [Citation.] Indeed, the Unruh Act was 
adopted out of concern that the courts were construing the 1897 public 
accommodations statute too strictly. 
 

(Isbister v. Boys' Club of Santa Cruz (1985) 40 Cal.3d 72, 78.) 
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 The Court in Isbister further states:  

 The broadened scope of business establishments in the final version of 
the bill, in our view, is indicative of an intent by the Legislature to include 
therein all private and public groups or organizations [specified in the original bill] 
that may reasonably be found to constitute 'business establishments of every 
type [sic] whatsoever. [Citation.]  Considering the Act's ancestry, its phrase 
"business establishments" clearly includes at least those facilities subject to the 
predecessor statute -- i.e., "places of public accommodation or amusement." 
 

 (Isbister v. Boys' Club of Santa Cruz (1985) 40 Cal.3d 72, 79.) 

 The Supreme Court found the Boys’ Club a place of public accommodation or 

amusement.  However, the holding in Isbister was questioned in a recent federal case, L.L. v. 

Keppel Union Sch. Dist. (C.D.Cal. July 27, 2021, No. CV 20-6990-DMG (JPRx)) 2021 

U.S.Dist.LEXIS 141314, at *8-9.)  In L.L. v. Keppel, the court relied on the Brennon B., cited by 

Defendants in the moving papers.  The court in L.L. v. Keppel noted that in Brennon B., the 

appellate court “exhaustively combed through California Supreme Court precedent that 

examined whether certain private entities, even if not-for-profit, might be covered by the Unruh 

Act as a ‘business establishment.’ [Citation]. The court concluded that public schools did not fall 

into any of the categories considered by the California Supreme Court to be governed by the 

Unruh Act.” (L.L. v. Keppel Union Sch. Dist. (C.D.Cal. July 27, 2021, No. CV 20-6990-DMG 

(JPRx)) 2021 U.S.Dist.LEXIS 141314, at *9-10.)  

 Finding the analysis of Brennan B. sound and persuasive, the court in L.L. v. Keppel 

adopted its reasoning and concluded that L.L. could not state an Unruh Act claim against the 

public school district.   

 In determining whether the organization qualifies as business establishment under the 

Unruh Act, California courts interpreting this provision have focused on whether the organization 

at issue has sufficient businesslike attributes to qualify as a business establishment when it 

"appears to have been operating in a capacity that is the functional equivalent of a commercial 

enterprise." (Warfield v. Peninsula Golf & Country Club (1995) 10 Cal. 4th 594, 622.)  “California 

appellate cases support the conclusion that a public elementary school, particularly in its 

capacity of providing a free education to a special needs preschooler, is similarly acting as a 

public servant rather than a commercial enterprise and is therefore not subject to the Unruh 

Act.” (Zuccaro v. Martinez Unified Sch. Dist. (N.D.Cal. Sep. 27, 2016, No. 16-cv-02709-EDL) 

2016 U.S.Dist.LEXIS 192532, at *38-39.)   

 Here, even though Anova is a private, not-for-profit organization, the allegations in the 

complaint does not show that it functioned as place of amusement or accommodation or 

commercial enterprise.  The demurrer is sustained without leave to amend. 
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21.  TIME:  9:00   CASE#: MSC20-02023 
CASE NAME: OLAJIDE VS. STATE OF CALIFORNIA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY BARRY DUGGAN, ANDRE ROBERTS, CITY OF PINOLE 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to 9/30/21 at 9:00 a.m. 
 

  

22.  TIME:  9:00   CASE#: MSC20-02480 
CASE NAME: HERBERT L. BROWN  VS.  EAST BAY 
HEARING ON MOTION TO CONSOLIDATE CASE C20-01593 & C20-1714 
FILED BY DAVID ESTOPINAL 
* TENTATIVE RULING: * 
 
Please see Line 17. 
 

  

23.  TIME:  9:00   CASE#: MSC21-00594 
CASE NAME: QUIROZ VS. MIKE'S APPLICANCE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JESSE QUIROZ 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

24.  TIME:  9:00   CASE#: MSC21-01108 
CASE NAME: FORD VS. GIGI 
HEARING ON MOTION FOR ORDER AUTHORIZING DELIVERY TO SEC. OF STATE 
FILED BY TAISHA FORD 
* TENTATIVE RULING: * 
 
Granted. 

 

  

25.  TIME:  9:00   CASE#: MSN21-1164 
CASE NAME: JENKINS VS. BANK OF AMERICA 
HEARING ON PETITION TO CONFIRM ARBITRATION AWARD 
FILED BY ANNA VUCUREVICH JENKINS 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
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26.  TIME:  9:00   CASE#: MSN21-1448 
CASE NAME: IN RE: TIMOTHY OLLIE ROBINSON 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 
 

  

27.  TIME:  9:00   CASE#: MSN21-1453 
CASE NAME: BRINTON VS. FIVE J'S ENTERPRISES 
HEARING ON PETITION FOR ORDER RELEASING PROPERTY FROM CLAIM 
FILED BY DANIELLE BRINTON 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to 9/30/21 at 9:00 a.m. 
 

  

28.  TIME: 10:00   CASE#: MSC17-01814 
CASE NAME: BURKS VS. PERDUE 
PHONE CONFERENCE SET BY COURT 
* TENTATIVE RULING: * 
 
The Court is in jury trial on another matter. Call is continued to 1:00 PM during the lunch recess. 
 

  

29.  TIME: 10:00   CASE#: MSC19-02043 
CASE NAME: SILVIO GARAVENTA VS. MEHRZAD AZARI 
HEARING ON MOTION TO ADOPT EXISTING APPRAISALS OR APPOINT ALTERNATIVE 
FILED BY SILVIO GARAVENTA 
* TENTATIVE RULING: * 
 
*** If oral argument is requested, the court shall hear oral argument on 9/17/21 at 1:00 p.m. *** 
 

 Plaintiff moves for an order “adopting existing appraisals or appointing an alternative 

appraiser for AGL Enterprises, LLC.”  The motion is denied.  However, the Court invites the 

parties to set a completion date for the AGL arbitration, as discussed below. 

 A. The AGL Appraisals. 

 On July 16, 2020, the Court ordered the parties to arbitrate all claims related to AGL, 

and the Court stayed litigation of such claims pending the outcome of the arbitration.  

Accordingly, the Court lacks jurisdiction to grant the relief requested in plaintiff’s motion.  

(See generally, Titan/Value Equities Group, Inc. v. Superior Court (1994) 29 Cal.App.4th 482, 

486-489.  See also, MKJA, Inc. v. 123 Fit Franchising, LLC (2011) 191 Cal.App.4th 643, 661 

[“a trial court retains only a very narrow scope of jurisdiction with respect to an action that has 

been stayed pending arbitration”].)  The Court previously considered and rejected plaintiff’s 
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contrary argument — that the AGL appraisal process is beyond the scope of the AGL arbitration 

clause — when the Court ordered the parties to arbitrate. 

 B. Arbitration Completion Date. 

 Fourteen months have now passed, and yet it appears that the parties have not even 

selected an arbitrator.  The Court invites the parties to set a prompt completion date for the 

arbitration.  If the parties cannot agree, the Court will entertain a petition to set such a date.  

(Code Civ. Proc., § 1283.8.  See Bosworth v. Whitmore (2006) 135 Cal.App.4th 536, 545-550.) 

 C. Fair Market Rental Value. 

 The Court offers its preliminary assessment that defendant’s position on establishing a 

fair market rental value lacks consistency and conceptual clarity.  While the Court will set a 

value for plaintiff’s 50% interest in Pine Hollow Enterprises, the Court has no intention of making 

a factual finding that the fair market rental value recited in any of the three Pine Hollow 

appraisals is correct.  Nor will the Court conduct an evidentiary hearing on fair market rental 

value.  The Court will either adopt one of the three appraisals as being the most persuasive and 

methodologically sound, or — as an authorized alternative form of de novo review — the Court 

will order the appraiser to make revisions. 

Accordingly, while the Court currently has no jurisdiction to order defendant to complete 

his AGL appraisal, the Court does not see the point of defendant’s delay.  Defendant has 

previously taken the position that the valuation of AGL and the valuation of Pine Hollow must 

proceed on completely separate tracks, rather than being coordinated in one proceeding.  

Defendant would now appear to be seeking some kind of hybrid proceeding, with a fair market 

rental value plucked from a Pine Hollow appraisal (not in arbitration) and inserted into one or 

both of the AGL appraisals (subject to arbitration), even though defendant has adamantly 

opposed any such combined appraisal in the past.  The Court encourages defendant to 

complete and reveal his AGL appraisal promptly, so that the AGL arbitration can move forward. 

 D. Case Management. 

 The Court is frankly dismayed by the lack of progress in this case.  The Court has seen 

many appraisal proceedings concluded quickly and successfully, even in cases involving much 

larger and more sophisticated businesses and more difficult personal relationships.  It would 

seem that rational business people, guided by wise and skillful counsel, should have been able 

to resolve this case long ago. 

  The Court has begun to contemplate more drastic and expensive case management 

measures, including (1) the appointment of a special master, and (2) reconsidering the 

appointment of a receiver to take over Pine Hollow.  Plaintiff may be correct when he argues 

that defendant will have little motivation to cooperate with the appraisal process in good faith, so 

long as defendant has the unilateral power to pay himself hundreds of thousands of dollars in 

management fees each year from Pine Hollow’s accounts, and this may explain defendant’s 

otherwise puzzling delay in proceeding with the arbitration that defendant successfully 

compelled.  The Court is also concerned that the only copy of the written lease agreement 
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purportedly setting Pine Hollow’s monthly rent is a copy signed only by defendant, and not by 

anyone else on behalf of either AGL or Pine Hollow.  Further, defendant has argued that the 

Pine Hollow appraisers should take the views of “management” into account in making their 

appraisals, and if that is a valid point, perhaps such management input should come from a 

neutral receiver who has taken a fresh look at defendant’s accounting practices. 

 In any event, the Court is determined to bring this case to resolution promptly.  
The parties should be prepared to discuss trial dates at the next case management conference. 
 
 
*** If oral argument is requested, the court shall hear oral argument on 9/17/21 at 1:00 p.m. *** 
 

 

 


